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should not be taken as legal advice and is not intended 

as legal advice.



“The life of the law has not been logic – it 

has been experience. . . . The law 

embodies the story of a nation’s 

development through many centuries . . . . 

The substance of the law at any given 

time pretty nearly corresponds, so far as it 

goes, with what is then understood to be 

convenient; but its form and machinery, 

and the degree to which it is able to work 

out desired results, depend very much 

upon its past.”

Oliver Wendell Holmes (1881) 







Eastern US water law connected land ownership 

adjacent to water with a right to reasonable use of 

the water, often in the channel. Aka Riparian Rights.



Western US water law developed with the need to 

divert water from the channel. Aka Prior Appropriation



Prior Appropriation principles: First in time, first in right.

Irrigation District 

10 cfs in 1895

City 50 cfs in 1913

Individual Homestead

<1 cfs in 1915

(The hypothetical water rights holders depicted in this slide are 

fictitious. Any similarity to actual water rights is purely coincidental.)
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Prior Appropriate Principles: Beneficial Use



Prior Appropriation Principles: Use it or lose it.



But even with a water right, you don’t own the water. 

It’s just a water-use right.



Water-use rights and landownership rights are 

separate property rights in Washington State.



Department of Ecology must establish minimum 

instream flows, which are appropriations of water for 

rivers and streams.
RCW 90.54.020 requires 

that perennial rivers and 

streams shall be retained 

with base flows necessary 

to provide for preservation 

of wildlife, fish, scenic, 

aesthetic, and other 

environmental values and 

navigational values.





Remember “first in time, first in right”: Instream Flow 

priority (seniority) is the date of the rule’s adoption.

Senior water users Junior water users

time

But maybe not….



Winters Doctrine: when the 

federal government created the 

Indian reservations, water rights 

were reserved in sufficient 

quantity to meet the purposes 

for which the reservation was 

established.

An Indian Reservation may 

reserve water for future use in 

an amount necessary to fulfill 

the purpose of the reservation, 

with a priority dating from the 

treaty that established the 

reservation.

Winters v. United States, 

207 U.S. 564 (1908)



The Treaty of Point No Point (1855) reserved 

indigenous fishing rights.

“The right of taking fish at 

usual and accustomed 

grounds and stations is 

further secured to said 

Indians, in common with all 

citizens of the United 

States . . . .”



“The severity of the laws prevents their execution.” 

- Montesquieu
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